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Let’s read and keep this handbook as a reference point on refugee children’s rights and use it to
make a difference in refugee children’s lives.

This handbook serves to create awareness among children, parents, educators, human rights
activists, NGO workers, government policy makers and other interesting parties regarding the
rights of the refugees and refugee children in South Africa.

The Refugee Children’s Project (RCP) had developed a handbook targeted at child rights activists
and other service providers. The handbook provides a summary of the most essential, legal national
and international instruments and a scenario on the rights of refugee children with a practical
example of the Gauteng province. It also provides important contacts in dealing with refugees
in general and refugee children’s rights in particular. This publication is part of RCP’s participation
in the celebration of the World Refugee Day 2005.

It is therefore important for all people and organisations dealing with refugees and refugee children
to know their rights for a strong advocacy and service provision.

Conflicts in Africa and other parts of the world have pushed many people especially women and
children to seek for asylum beyond their borders. Consequently, most asylum seekers opt for
countries characterised by political stability, adherence to good governance practices and respect
of human rights.

In addition, the South Africa legislation recognises refugee children and the fact that they are a
special group that requires special treatment.

In South Africa, the government protects these rights by ratifying conventions related to the
children’s rights. To date, the South African government has ratified the Convention on the Rights
of the Child. This ratification presents a significant milestone because it places children’s issues
on government’s agenda. South Africa’s commitment to protecting children’s rights is enshrined
in Chapter 2 (Bill of Rights) of the South African Constitution. Section 28 of the Bill of Rights
deals specifically with children’s rights and states that: “Every child has the right… to basic nutrition,
shelter, basic health care services and social services”.

Children are the most vulnerable members of the society. Their well being and the protection
of their rights are powerful measures of society’s success. These rights have to be protected at
all costs.
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International Policies on Refugees and Refugee Children

An introduction to the international protection of refugees

Before exploring the rights and responsibilities of refugee children, it is imperative to understand the term “refugee” and
the historical development of the notion to date. This understanding is essential and assists those dealing with refugee
children to have a correct background when advocating for their causes, and defining their rights.
The 1951 Convention Relating to the Status of Refugees

This Convention has its root in the early days of the International Refugee Organisation (IRO) and the United Nations High
Commisssioner for Refugees (UNHCR). It was developed between 1947 and 1950 to examine the legal status of persons
who do not enjoy the protection of any government. The Convention gives a general definition of the term “refugee”. It
provides the principle of “non-refoulement” (Article 33): this means that no person may be returned to a territory where
he/she may be exposed to persecution.
The limitations of the convention are:
Dateline: event that happened before 1 January 1951
Geographic limitation: Europe
The 1967 Protocol Relating to the Status of Refugees:

The 1967 Protocol amended the limitations of the 1951 Convention regarding dateline and geographical limitations to
include new groups of refugees from around the globe (Africa for example). The protocol provides a “Universal Character
of the term refugee”.

The 1969 OAU Convention Governing the Specific Aspects of Refugee Problem in Africa:

The 1969 OAU Convention expanded the definition of refugee by including important provisions relating to asylum,
voluntary repatriation and prohibition of subversive activities by refugees. It is the regional complement in Africa to the
1951 UN Convention Relating to the Status of Refugees.

Who is a Refugee?
The 1951 UN Convention Definition:

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his origin
or nationality and is unable or owing to such fear, is unwilling to avail himself to avail himself of the protection of that
country or, not having a nationality and being outside that country of his origin or her former habitual residence is unable
or, owing to such fear, unwilling to return to it ”.
The 1967 Protocol Definition:

“Every person, who owing to well-founded fear of being persecuted for reason of race, religion, nationality, membership
of a particular social group or political opinion, is outside the country of his origin or nationality and is unable or owing to
such fear, is unwilling to avail himself to avail himself of the protection of that country, or, not having a nationality and
being outside that country of his origin or her former habitual residence is unable or, owing to such fear, unwilling to return
to it”
The 1969 OAU Convention Definition:

a) “Every person, who owing to well-founded fear of being persecuted for reason of race, religion, nationality, membership
of a particular social group or political opinion, is outside the country of his origin or nationality and is unable or owing
to such fear, is unwilling to avail himself to avail himself of the protection of that country, or, not having a nationality and
being outside that country of his origin or her former habitual residence is unable or, owing to such fear, unwilling to return
to it ”
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b) “Owing to external aggression, occupation, foreign domination or events seriously disrupting public order
in either a part of the whole of his or her country of origin or nationality, is compelled to leave his or her place
of habitual residence in order to seek refuge in another place outside his country of origin or nationality”.
c) “Is dependent of a person contemplated in paragraph a) or b)”
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Basic Conditions for a Person to be a Refugee:
The 1951 Convention and the 1967 Protocol Definitions:
Outside his/her country of origin or nationality
Have a well-founded fear of persecution
Fear based on one of the five: race, religion, nationality, social group, political opinion
Unable or unwilling to avail to the protection of that country or return there
The 1969 OAU Convention Definition:
Conditions of the 1951 UN Convention, plus
Owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part
or the whole of the country of origin or nationality.
Human Rights and Refugees
Human Rights apply to all
Notion of Persecution
No-derogable Rights

International Laws on Refugee Children
International Conventions, Treaties and Policies play an important role in the development and protection of human and
children’s rights. States signatories to the international treaties are required to bring their domestic legislation, policies and
programmes in line with the ratified international laws that set up standards.
The most essential international laws relating to refugee children are:
1989 UNCRC: appropriate protection and humanitarian assistance to a child who is seeking asylum
African Charter on the Rights and Welfare of the Child: Art 5: Every child has an inherent right to life and that this
right shall be protected by law.
The 1989 UN Convention on the Right of the Child (CRC)
This piece of international legislation is the most significant and comprehensible in dealing with the rights and protection
of all children including refugee children.
Entering into force on 2 September 1990, the CRC received almost a universal ratification; South Africa acceded to the
CRC in 1995.
The CRC sets standards on almost all aspects of a child’s life in three ways:
In all actions concerning children every State must take full account on the best interest of the child in matters affecting
the child (Article 3).
States have to protect all children, without exception, from any form of discrimination (Article 2).
Children must participate in matters affecting their well-being (Article 12).
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Article 20 addresses the child’s right to special protection when deprived of his/her family environment (alternative
family care such as fostering or adoption).

Article 10 provides for the family reunification and child-parent relationship and

Article 7 of the CRC addresses the child’s right to be cared for by his/her parents,

On refugee children:
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Molo Songololo
Tel: 011 339 1919

National Children’s Right Committee

The most important provisions of the African Charter are:

The CRC was criticised as being too Euro-centric thus not focusing on children living outside Europe. The African Charter
on the Rights and Welfare of the Child entered into force in November 1999, it gives a better reflection of the African
reality and is built on the principle of the best interest of the child and the preservation of the African unity and solidarity.
It is also the case that the African Charter put more emphasis to a collective approach rather than an individual approach
as is the case with the CRC recognising rights as well as responsibilities of children.

The African Charter on the Right and Welfare of the Child

Tel: 021 726 5420

NICRO: For children in trouble with the law

www.molo.com
National Consortium for Refugee Affairs
Tel: 021 461 7253

Planned Parenthood Association of South
Africa - PPASA

Street Kids International

United Nations High Commission for Refugees

Tel: 012 354 8201

United Nations Children’s Fund - UNICEF

Legal Aid Clinic, Room 349

University of Cape Town

Tel: 012 841 2231

For volunteering and networking

Volunteer Child Network (CSIR - CPC)

Witwatersrand University,

Wits University Law Clinic

Entrance 1, Wilds View, Isle of Houghton

For violation of human & children’s rights

South African Human Rights Commission

-

-

Child marriage and the betrothal of girls and boys shall be prohibited.”

Those customs and practices discriminatory to the child on grounds of sex or other status

Those customs and practices prejudicial to the health or life of the child

-

-

-

Encourage the development of secondary education in its different forms and to make it free and accessible to all

Provide free and compulsory basic education

Commission on Human Rights-1946
Commission on the Status of Women-1946
Human Rights Committee-1976
Committee Against Torture-1987
Committee on Economic and Social Rights-1985
African Charter on Human & People’s Rights- 1981

Other Human Rights International Laws applicable to refugee children:
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The guidelines emphasises the best interest rule and further addresses issues such as unaccompanied minors, physical security,
psycho-social problems associated with trauma, education guidelines, community assistance and the protection of culture.

UNHCR Guidelines on Protection and Care of Refugee Children: The UNHCR formulated its first Guidelines on
Refugee Children in 1988, this was endorsed by the UNHCR Excom in 1993. The objective was to improve and enhance
the protection and care of refugee children. It was revised in 1994 to include the CRC as a point of reference for
UNHCR’s actions.

Conclusion 84 (Excom 1992) calls upon States to “ensure the best interest of the child and the role of the family as
the fundamental group of society concerned with the protection and well-being of children and adolescents”.

Conclusion 59 (Excom 1992) reaffirms and expands upon the need for particular attention to bee given to refugee
children, drawing special attention to the right of refugee children to education, protection from military recruitment
and irregular adoption.

Conclusion 47 (Excom meeting 1987) highlights the particular vulnerability of unaccompanied and disabled refugee
children and recommends regular assessment of the needs of refugee children.

The UNHCR Executive Committee (Excom) is the main policy making body of the UNHCR. The Excom is made up of
representatives from all States Parties and meets every year in Geneva. Decisions taken during Excom meetings are not
binding but as far as children are concerned the following is important:

The UNHCR is entrusted with the unique responsibility of promoting and providing international protection to refugees.
The UNCHR looks at durable solutions to individual refugees’ situation (voluntary repatriation, local integration and
resettlement) and ensures that refugees enjoy and exercise their rights as provided in national policies and international
treaties and conventions.

The United Nations High Commissioner for Refugees (UNHCR)

Take special measures for female, gifted and disadvantaged children to ensure equal access to education for all
sectors of the community”

Education: “ States Parties to the present Charter shall take appropriate measures with a view to achieving full realisation
of the right and shall in particular:

-

Protection against harmful social and cultural practices: “ States Parties must take appropriate measures to eliminate
harmful social and cultural practices affecting the welfare, dignity, normal growth and development of the child in
particular

Kutlwanong Democracy Centre
357 Visagie Street, Pretoria

Office on the Right of the Child
in the Presidency - ORC
Tel: 011 880 1182

Tel: 012 320 2943 / Fax: 012 320 2949

Tel: 012 300 5504

Soul City
www.streetkids.org

www.ppasa.org.za

Tel: 011 643 5852

UNHCR

www.unicef.org

www.soulcity.org.za

Tel: 012 354 8000

Wilfrey & Jules Kramer, Law School Building

www.volunteerchildnetwork.org.za

www.unhcr.org

1 Stanley Road, Middle Campus, Rondebosch

Empire Road , Braamfontein

Boundary Road, Parktown

Tel: 021 650 3551

Tel: 011 717 8552

Tel: 011 484 8300 / Fax: 011 642 8494
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South African Legal Framework for the Protection of Refugees
and Refugee Children’s Rights
Since 1994, the South African Government has achieved a proven record on developing a legal framework propitious to
the respect of human rights, equality and governance. Beside the 1996 Constitution, many policies and legislations have
been developed and implemented in this regard and to add to that the ratifications of different international laws.
With regards to the rights of refugees, South Africa has acceded to the 1951 Convention Relating to Status of
Refugees, the 1967 Protocol Relating to the Status of Refugees and the 1969 Organisation of African Unity Convention
Governing the Specific Aspects of Refugee Problems in Africa as well as other human rights instruments.
The rights of refugee children are enshrined not only in the Constitution but in the Refugee Act as well as other various
pieces of legislation passed by the Parliament.
The South African Constitution (Act 108 of 1996)
Section 22 (1) of the Constitution guarantees the following rights to every child, including refugee children:
Right to a name and nationality
Right to a family or parental care, or to appropriate alternative care
Right to basic nutrition, shelter, basic health care and social service
Right to protection from maltreatment, abuse, neglect or degradation
Right to protection from exploitative labour
Right not to be required or permitted to perform work are inappropriate for a child at that age or place the child’s wellbeing at risk
Right not to be detained except as a measure of last resort, in such case only for the shortest appropriate time and kept
separately from adults, treated in a manner
Right to have a legal counsellor assigned by the State
Right not to be used directly in armed conflict and to be protected in times of armed conflict

Important Resources for Reporting or/and Networking on
Refugee Children’s Rights

Amnesty International:

Report Child Abuse / Telephonic Counselling

Childline

If you feel that your rights or the rights of your child/client have been violated or if you need additional
information on the rights of the children, please contact the following agencies for advice or assistance:

www.amnesty.org

Tel: 031 467 5600

Children’s Budget Project, IDASA

Tel: 021 959 2950

Community Law Centre, UCT

Children’s Rights Project

Tel: 011 484 1070 / Toll Free: 0800 055 555

www.idasa.org

Childwatch International Research Network:

www.communitylawcentre.org.za
Child Protection Unit SAPS

www.childwatch.uio.no

www.childwelfare.org.za

Tel: 011 492 2888

Child Welfare South Africa

FAMSA

www.doh.gov.za

Tel: 012 312 0121

Department of Health

Auckland House, 2nd Floor

Lawyers for Human Rights

20 St. Andrew Street, Durban, 4001

Room 31, Diakonia Centre

Lawyers for Human Rights

Lawyers for Human Rights

www.sn.apc.org/mmp

Tel: 011 788 1278

Media Monitoring Project
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Tel: 021 393 2363

Durban Refugee Network

Tel: 011 975 7106

www.saps.gov.za

Chester House, Durban Commerce

www.famsa.co.za
Tel: 031 306 0181

Jesuit Refugee Service: For various services

388 West Street, Durban

Refugee Act No. 130 of 1998

Human Rights Watch Children’s Rights Project

Section 28 (2) in the other hand states that: “a child’s best interests are of paramount importance in every matter concerning
the child.”

The Republic of South Africa assumed certain obligations to receive and treat, in its territory, refugees in accordance with
the standards and principles stabled in international laws, this includes to:

Cnr Smith & Biccard Street

Tel: 013 301 0531

Kutlwanong Democracy Centre

Tel: 012 320 2943 / Fax: 012 320 2949

357 Visagie Street, Pretoria

Tel: 011 339 1960 / Fax: 011 339 2665

Braamfontein

Tel: 011 331 0037 Johannesburg

Tel: 012 341 8096 Pretoria
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www.hrw.org

Give effect to relevant international legal instruments regarding refugees
Provide for the reception of asylum seekers in South Africa
Regularise applications for asylum
Provide rights and obligations of refugees

Is entitled to an identity document referred to in section 30;
Is entitled to a South African travel document on application as contemplated in section 31;

2005

s entitled to apply for an immigration permit in terms of the Aliens Control Act, 1991, after five years’ continuous
residence in the Republic form the date on which he or she was granted asylum, if the Standing Committee certifies
that he or she will remain a refugee indefinitely;

Enjoys full legal protection, which includes the rights set out in Chapter 2 of the Constitution and the right to remain
in the Republic in accordance with the provision of this Act.

A refugee is entitled to a formal written recognition of refugee status in the prescribed form;

The protection and rights of refugees include:
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[Regulation] 3 Categories for purpose of exemption

Is entitled to the same basic health services and basic primary education, which the inhabitants of the Republic receive
from time to time.

Is entitled to seek employment; and

Refugee Act Regulation No. 6779, 6 April 2000
April 1 2000 is the commencement date of the Refugee Act

Act provide practical guidelines for the implementation of the Refugees Act

Correctional Services Act of 1959

Child Care Act 57 of 1972

Children’s Act 33 of 1960

Other Domestic Laws applicable to refugee children
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(1) If annual school fees are determined in terms of section 39 of the Act, the following categories will be applicable for purposes of
exemption of a parent from payment of such school fee(a) if the combined annual gross income of the parents is less than ten times the annual school fees per learner, the parent qualifies
for full exemption;
(b) if the combined annual gross income of the parents is less than thirty times but more than ten times the annual school fees per
learner, the parent qualifies for partial exemption; and
(c) if the combined annual gross, income of the parents is more than thirty times the annual school fees per learner, the parent
does not qualify for exemption.
(2) A person who has the responsibility of a parent of a learner placed in a foster home, foster care or a place of safety is exempted
from payment of any school fees.
The above clauses in a way discourage public schools to set very high school fees, because the higher the school fees, the
higher the chances of exemption for parents who earn a decent salary.
It must be noted that parents whose application for exemptions are turned down have a right to appeal to the MEC. The
principal is expected to provide the affected parents with the necessary appeal form and contact details of the MEC.

•

These regulations in a way discourage public schools to set very high school fees, because the higher the school fees,
the higher the chances of exemption for parents who earn a decent salary. It must be noted that parents whose application
for exemptions are turned down have a right to appeal to the MEC. The principal is expected to provide the affected
parents with the necessary appeal form and contact details of the MEC.

Comment on exemption of parents from the payment of school fees regulations

•

The regulations create opportunities for both citizens and non citizens to apply for exemption from the payment of
school fees in public schools and not independent schools. This provides opportunities for access to education by learners
who cannot afford school fees. However, a considerable number of parents may still be frustrated by so called hidden
fees which are not part of the normal school fees. These fees have a potential to prevent poor parents from sending
their children to school.

Synthesis of International Conventions and National and Provincial Legislation
International Conventions emphasise the right to education of children regardless of the status of their parents. The
Constitution of South Africa has reaffirmed international conventions by providing for protection and promotion of the
fundamental rights of both citizens and non-citizens. Access to free and compulsory education is applicable to both citizens
and non citizens. National and provincial legislation do provide for the rights of non South Africans to access education
regardless of the status their parents.
Implementation Challenges
Considering that legislation adequately covers the rights of refugees and non documented children to access education,
what remains is effective implementation of these rights. There is a need for an advocacy campaign to familiarize schools
and parents of children of asylum seekers, refugees and economic immigrants about the right of every child in the country
to access education.
Conclusion
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The Gauteng Department of Education endeavours to promote access to education by refugees and all non-citizens. It will
try to cooperate with all stakeholders and relevant departments to ensure that the right of refugees and non-citizens to
effectively access education are realised
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Right to Access to Education by Refugees/Non South African Children
Presentation by Mr. Hlengani Mabasa: Strategic Policy Development, Monitoring and Evaluation Directorate,
Gauteng Department of Education.

National Legislation
(a) [National] Refugees Act, No. 130 of 1998

South Africa is obliged to uphold international norms and standards on the treatment of children of undocumented
immigrants and refugees. Access to education for both citizens and non citizens in South Africa is informed by our Constitution
which is the supreme law of the land and international conventions.

Introduction

20. A learner who entered the country on a study permit must present the study permit on admission to the public school.

19. The South African Schools Act, 1996 and this policy apply equally to learners who are not citizens of the Republic of
South Africa and whose parents are in possession of a permit for temporary or permanent residence issued by the
Department of Home Affairs.

(b) [National] Admission policy for ordinary public schools, Notice 2432 of 1998
Admission of non-citizens

According to Section 27 (g) of the Act a refugee is entitled to the same basic health service and to basic primary education,
which the inhabitants of the Republic receive from time to time.

Relevant International Conventions:

RCP Workshop on the Rights of Refugee Children, 15 August 2005

(a) Convention on the Rights of the Child

•

•

•

When a learner has been refused admission to a school, the parents/guardians have a right to appeal to the MEC. The
principal is expected to provide parents the necessary application forms and contact details of the MEC.

The principal cannot declare a school full. It is the District Director who has authority to do that.

Although public schools are allowed to charge registration fees, it must be noted that these fees are not compulsory.
They are regarded as an initial contribution to the total school fee amount. Hence, a learner who paid a registration
fee for being put on the waiting and it happens that his or her application for admission was unsuccessful would be
entitled for a refund of the fee.

Admission is not based on whether the parents/guardians will be able to afford to pay school fees or not. It is also not
based on whether the learner is familiar with the school’s language of learning and teaching or not. A learner is admitted
first depending on the availability of space and then parents are made aware of their responsibilities (and exemptions
option) relating to the payment of school fees.
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(d) [National] Exemption of parents from the payment of school fees regulations, Notice no. 1293 of 1998,
published in terms of SASA, Act 84, 1996

•

Notes on the implementation of admission policy

(4) Where the required documentation referred to in regulation 5(2) is not available, the principal must advise the parent
where to obtain the necessary documentation. In such cases, the child must be admitted to the school conditionally
while the parent obtains the required documentation.

(3) Persons classified as illegal aliens must, when applying for admission for their children or for themselves, prove that
they have applied to the Department of Home Affairs to legalise their stay in the country in terms of the Aliens Control
Act, 1991 (96 of 1991)

(2) A learner who has entered the country on a study permit must present the study permit on admission to the public
school.

(1) The legal and policy framework applicable to learners who are citizens of the Republic of South Africa apply equally
to learners who are not citizens of the Republic and whose parents are in possession of a permit for temporary or
permanent residence issued by the Department of Home Affairs.

(c) [Gauteng] Admission of Learners to Public Schools, Published under General Notice 4138 of 2001 (PG 129
of 13 July 2001) 6 Admission of non-citizens

21. Persons classified as illegal aliens must, when they apply for admission for their children or for themselves, show evidence
that they have applied to the Department of Home Affairs to legalise their stay in the country in terms of the Aliens
Control Act, 1991 (No. 96 of 1991).

Article 28
1. States Parties recognize the right of the child to education and with a view to achieving this right progressively and on
the basis of equal opportunity, they shall, in particular:
(a) Make primary education compulsory and available free to all;
(b) Encourage the development of different forms of secondary education, including general and vocational education,
make them available and accessible to every child and take appropriate measures such as the introduction of free
education and offering financial assistance in case of need.
(b) Convention relating to the Status of Refugees, 189 U.N.T.S. 150, entered into force April 22, 1954.
Article 22. - Public Education
1. The Contracting States shall accord to refugees the same treatment as is accorded to nationals with respect to elementary
education.
2. The Contracting States shall accord to refugees treatment as favourable as possible, and, in any event, not less favourable
than that accorded to aliens generally in the same circumstances, with respect to education other than elementary
education and, in particular, as regards access to studies, the recognition of foreign school certificates, diplomas and
degrees, the remission of fees and charges and the award of scholarships.
(d) Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948).
Article 26
1. Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. Elementary
education shall be compulsory. Technical and professional education shall be made generally available and higher
education shall be equally accessible to all on the basis of merit.
2. Education shall be directed to the full development of the human personality and to the strengthening of respect for
human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations,
racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.
Relevant National and Provincial Legislation
Constitution’s Bill of Rights
The Bill of Rights provides for protection and promotion of the fundamental rights of both citizens and non-citizens. Section
29 on Education states that:
(1) Everyone has the right to a basic education, including adult basic education; and to further education, which the
state, through reasonable measures, must make progressively available and accessible.
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Basic education is defined in South African Schools Act, Act No. 84 of 1996 to mean that all children between 7 and 15,
or in grade 1 to 9 must receive compulsory education.

07

Right to Access to Education by Refugees/Non South African Children
Presentation by Mr. Hlengani Mabasa: Strategic Policy Development, Monitoring and Evaluation Directorate,
Gauteng Department of Education.

National Legislation
(a) [National] Refugees Act, No. 130 of 1998

South Africa is obliged to uphold international norms and standards on the treatment of children of undocumented
immigrants and refugees. Access to education for both citizens and non citizens in South Africa is informed by our Constitution
which is the supreme law of the land and international conventions.

Introduction

20. A learner who entered the country on a study permit must present the study permit on admission to the public school.

19. The South African Schools Act, 1996 and this policy apply equally to learners who are not citizens of the Republic of
South Africa and whose parents are in possession of a permit for temporary or permanent residence issued by the
Department of Home Affairs.

(b) [National] Admission policy for ordinary public schools, Notice 2432 of 1998
Admission of non-citizens

According to Section 27 (g) of the Act a refugee is entitled to the same basic health service and to basic primary education,
which the inhabitants of the Republic receive from time to time.

Relevant International Conventions:

RCP Workshop on the Rights of Refugee Children, 15 August 2005

(a) Convention on the Rights of the Child

•

•

•

When a learner has been refused admission to a school, the parents/guardians have a right to appeal to the MEC. The
principal is expected to provide parents the necessary application forms and contact details of the MEC.

The principal cannot declare a school full. It is the District Director who has authority to do that.

Although public schools are allowed to charge registration fees, it must be noted that these fees are not compulsory.
They are regarded as an initial contribution to the total school fee amount. Hence, a learner who paid a registration
fee for being put on the waiting and it happens that his or her application for admission was unsuccessful would be
entitled for a refund of the fee.

Admission is not based on whether the parents/guardians will be able to afford to pay school fees or not. It is also not
based on whether the learner is familiar with the school’s language of learning and teaching or not. A learner is admitted
first depending on the availability of space and then parents are made aware of their responsibilities (and exemptions
option) relating to the payment of school fees.
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(d) [National] Exemption of parents from the payment of school fees regulations, Notice no. 1293 of 1998,
published in terms of SASA, Act 84, 1996

•

Notes on the implementation of admission policy

(4) Where the required documentation referred to in regulation 5(2) is not available, the principal must advise the parent
where to obtain the necessary documentation. In such cases, the child must be admitted to the school conditionally
while the parent obtains the required documentation.

(3) Persons classified as illegal aliens must, when applying for admission for their children or for themselves, prove that
they have applied to the Department of Home Affairs to legalise their stay in the country in terms of the Aliens Control
Act, 1991 (96 of 1991)

(2) A learner who has entered the country on a study permit must present the study permit on admission to the public
school.

(1) The legal and policy framework applicable to learners who are citizens of the Republic of South Africa apply equally
to learners who are not citizens of the Republic and whose parents are in possession of a permit for temporary or
permanent residence issued by the Department of Home Affairs.

(c) [Gauteng] Admission of Learners to Public Schools, Published under General Notice 4138 of 2001 (PG 129
of 13 July 2001) 6 Admission of non-citizens

21. Persons classified as illegal aliens must, when they apply for admission for their children or for themselves, show evidence
that they have applied to the Department of Home Affairs to legalise their stay in the country in terms of the Aliens
Control Act, 1991 (No. 96 of 1991).

Article 28
1. States Parties recognize the right of the child to education and with a view to achieving this right progressively and on
the basis of equal opportunity, they shall, in particular:
(a) Make primary education compulsory and available free to all;
(b) Encourage the development of different forms of secondary education, including general and vocational education,
make them available and accessible to every child and take appropriate measures such as the introduction of free
education and offering financial assistance in case of need.
(b) Convention relating to the Status of Refugees, 189 U.N.T.S. 150, entered into force April 22, 1954.
Article 22. - Public Education
1. The Contracting States shall accord to refugees the same treatment as is accorded to nationals with respect to elementary
education.
2. The Contracting States shall accord to refugees treatment as favourable as possible, and, in any event, not less favourable
than that accorded to aliens generally in the same circumstances, with respect to education other than elementary
education and, in particular, as regards access to studies, the recognition of foreign school certificates, diplomas and
degrees, the remission of fees and charges and the award of scholarships.
(d) Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948).
Article 26
1. Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. Elementary
education shall be compulsory. Technical and professional education shall be made generally available and higher
education shall be equally accessible to all on the basis of merit.
2. Education shall be directed to the full development of the human personality and to the strengthening of respect for
human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations,
racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.
Relevant National and Provincial Legislation
Constitution’s Bill of Rights
The Bill of Rights provides for protection and promotion of the fundamental rights of both citizens and non-citizens. Section
29 on Education states that:
(1) Everyone has the right to a basic education, including adult basic education; and to further education, which the
state, through reasonable measures, must make progressively available and accessible.
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Basic education is defined in South African Schools Act, Act No. 84 of 1996 to mean that all children between 7 and 15,
or in grade 1 to 9 must receive compulsory education.
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[Regulation] 3 Categories for purpose of exemption

Is entitled to the same basic health services and basic primary education, which the inhabitants of the Republic receive
from time to time.

Is entitled to seek employment; and

Refugee Act Regulation No. 6779, 6 April 2000
April 1 2000 is the commencement date of the Refugee Act

Act provide practical guidelines for the implementation of the Refugees Act

Correctional Services Act of 1959

Child Care Act 57 of 1972

Children’s Act 33 of 1960

Other Domestic Laws applicable to refugee children
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(1) If annual school fees are determined in terms of section 39 of the Act, the following categories will be applicable for purposes of
exemption of a parent from payment of such school fee(a) if the combined annual gross income of the parents is less than ten times the annual school fees per learner, the parent qualifies
for full exemption;
(b) if the combined annual gross income of the parents is less than thirty times but more than ten times the annual school fees per
learner, the parent qualifies for partial exemption; and
(c) if the combined annual gross, income of the parents is more than thirty times the annual school fees per learner, the parent
does not qualify for exemption.
(2) A person who has the responsibility of a parent of a learner placed in a foster home, foster care or a place of safety is exempted
from payment of any school fees.
The above clauses in a way discourage public schools to set very high school fees, because the higher the school fees, the
higher the chances of exemption for parents who earn a decent salary.
It must be noted that parents whose application for exemptions are turned down have a right to appeal to the MEC. The
principal is expected to provide the affected parents with the necessary appeal form and contact details of the MEC.

•

These regulations in a way discourage public schools to set very high school fees, because the higher the school fees,
the higher the chances of exemption for parents who earn a decent salary. It must be noted that parents whose application
for exemptions are turned down have a right to appeal to the MEC. The principal is expected to provide the affected
parents with the necessary appeal form and contact details of the MEC.

Comment on exemption of parents from the payment of school fees regulations

•

The regulations create opportunities for both citizens and non citizens to apply for exemption from the payment of
school fees in public schools and not independent schools. This provides opportunities for access to education by learners
who cannot afford school fees. However, a considerable number of parents may still be frustrated by so called hidden
fees which are not part of the normal school fees. These fees have a potential to prevent poor parents from sending
their children to school.

Synthesis of International Conventions and National and Provincial Legislation
International Conventions emphasise the right to education of children regardless of the status of their parents. The
Constitution of South Africa has reaffirmed international conventions by providing for protection and promotion of the
fundamental rights of both citizens and non-citizens. Access to free and compulsory education is applicable to both citizens
and non citizens. National and provincial legislation do provide for the rights of non South Africans to access education
regardless of the status their parents.
Implementation Challenges
Considering that legislation adequately covers the rights of refugees and non documented children to access education,
what remains is effective implementation of these rights. There is a need for an advocacy campaign to familiarize schools
and parents of children of asylum seekers, refugees and economic immigrants about the right of every child in the country
to access education.
Conclusion
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The Gauteng Department of Education endeavours to promote access to education by refugees and all non-citizens. It will
try to cooperate with all stakeholders and relevant departments to ensure that the right of refugees and non-citizens to
effectively access education are realised
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South African Legal Framework for the Protection of Refugees
and Refugee Children’s Rights
Since 1994, the South African Government has achieved a proven record on developing a legal framework propitious to
the respect of human rights, equality and governance. Beside the 1996 Constitution, many policies and legislations have
been developed and implemented in this regard and to add to that the ratifications of different international laws.
With regards to the rights of refugees, South Africa has acceded to the 1951 Convention Relating to Status of
Refugees, the 1967 Protocol Relating to the Status of Refugees and the 1969 Organisation of African Unity Convention
Governing the Specific Aspects of Refugee Problems in Africa as well as other human rights instruments.
The rights of refugee children are enshrined not only in the Constitution but in the Refugee Act as well as other various
pieces of legislation passed by the Parliament.
The South African Constitution (Act 108 of 1996)
Section 22 (1) of the Constitution guarantees the following rights to every child, including refugee children:
Right to a name and nationality
Right to a family or parental care, or to appropriate alternative care
Right to basic nutrition, shelter, basic health care and social service
Right to protection from maltreatment, abuse, neglect or degradation
Right to protection from exploitative labour
Right not to be required or permitted to perform work are inappropriate for a child at that age or place the child’s wellbeing at risk
Right not to be detained except as a measure of last resort, in such case only for the shortest appropriate time and kept
separately from adults, treated in a manner
Right to have a legal counsellor assigned by the State
Right not to be used directly in armed conflict and to be protected in times of armed conflict

Important Resources for Reporting or/and Networking on
Refugee Children’s Rights

Amnesty International:

Report Child Abuse / Telephonic Counselling

Childline

If you feel that your rights or the rights of your child/client have been violated or if you need additional
information on the rights of the children, please contact the following agencies for advice or assistance:

www.amnesty.org

Tel: 031 467 5600

Children’s Budget Project, IDASA

Tel: 021 959 2950

Community Law Centre, UCT

Children’s Rights Project

Tel: 011 484 1070 / Toll Free: 0800 055 555

www.idasa.org

Childwatch International Research Network:

www.communitylawcentre.org.za
Child Protection Unit SAPS

www.childwatch.uio.no

www.childwelfare.org.za

Tel: 011 492 2888

Child Welfare South Africa

FAMSA

www.doh.gov.za

Tel: 012 312 0121

Department of Health

Auckland House, 2nd Floor

Lawyers for Human Rights

20 St. Andrew Street, Durban, 4001

Room 31, Diakonia Centre

Lawyers for Human Rights

Lawyers for Human Rights

www.sn.apc.org/mmp

Tel: 011 788 1278

Media Monitoring Project
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Tel: 021 393 2363

Durban Refugee Network

Tel: 011 975 7106

www.saps.gov.za

Chester House, Durban Commerce

www.famsa.co.za
Tel: 031 306 0181

Jesuit Refugee Service: For various services

388 West Street, Durban

Refugee Act No. 130 of 1998

Human Rights Watch Children’s Rights Project

Section 28 (2) in the other hand states that: “a child’s best interests are of paramount importance in every matter concerning
the child.”

The Republic of South Africa assumed certain obligations to receive and treat, in its territory, refugees in accordance with
the standards and principles stabled in international laws, this includes to:

Cnr Smith & Biccard Street

Tel: 013 301 0531

Kutlwanong Democracy Centre

Tel: 012 320 2943 / Fax: 012 320 2949

357 Visagie Street, Pretoria

Tel: 011 339 1960 / Fax: 011 339 2665

Braamfontein

Tel: 011 331 0037 Johannesburg

Tel: 012 341 8096 Pretoria
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www.hrw.org

Give effect to relevant international legal instruments regarding refugees
Provide for the reception of asylum seekers in South Africa
Regularise applications for asylum
Provide rights and obligations of refugees

Is entitled to an identity document referred to in section 30;
Is entitled to a South African travel document on application as contemplated in section 31;

2005

s entitled to apply for an immigration permit in terms of the Aliens Control Act, 1991, after five years’ continuous
residence in the Republic form the date on which he or she was granted asylum, if the Standing Committee certifies
that he or she will remain a refugee indefinitely;

Enjoys full legal protection, which includes the rights set out in Chapter 2 of the Constitution and the right to remain
in the Republic in accordance with the provision of this Act.

A refugee is entitled to a formal written recognition of refugee status in the prescribed form;

The protection and rights of refugees include:
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Molo Songololo
Tel: 011 339 1919

National Children’s Right Committee

The most important provisions of the African Charter are:

The CRC was criticised as being too Euro-centric thus not focusing on children living outside Europe. The African Charter
on the Rights and Welfare of the Child entered into force in November 1999, it gives a better reflection of the African
reality and is built on the principle of the best interest of the child and the preservation of the African unity and solidarity.
It is also the case that the African Charter put more emphasis to a collective approach rather than an individual approach
as is the case with the CRC recognising rights as well as responsibilities of children.

The African Charter on the Right and Welfare of the Child

Tel: 021 726 5420

NICRO: For children in trouble with the law

www.molo.com
National Consortium for Refugee Affairs
Tel: 021 461 7253

Planned Parenthood Association of South
Africa - PPASA

Street Kids International

United Nations High Commission for Refugees

Tel: 012 354 8201

United Nations Children’s Fund - UNICEF

Legal Aid Clinic, Room 349

University of Cape Town

Tel: 012 841 2231

For volunteering and networking

Volunteer Child Network (CSIR - CPC)

Witwatersrand University,

Wits University Law Clinic

Entrance 1, Wilds View, Isle of Houghton

For violation of human & children’s rights

South African Human Rights Commission

-

-

Child marriage and the betrothal of girls and boys shall be prohibited.”

Those customs and practices discriminatory to the child on grounds of sex or other status

Those customs and practices prejudicial to the health or life of the child

-

-

-

Encourage the development of secondary education in its different forms and to make it free and accessible to all

Provide free and compulsory basic education

Commission on Human Rights-1946
Commission on the Status of Women-1946
Human Rights Committee-1976
Committee Against Torture-1987
Committee on Economic and Social Rights-1985
African Charter on Human & People’s Rights- 1981

Other Human Rights International Laws applicable to refugee children:
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The guidelines emphasises the best interest rule and further addresses issues such as unaccompanied minors, physical security,
psycho-social problems associated with trauma, education guidelines, community assistance and the protection of culture.

UNHCR Guidelines on Protection and Care of Refugee Children: The UNHCR formulated its first Guidelines on
Refugee Children in 1988, this was endorsed by the UNHCR Excom in 1993. The objective was to improve and enhance
the protection and care of refugee children. It was revised in 1994 to include the CRC as a point of reference for
UNHCR’s actions.

Conclusion 84 (Excom 1992) calls upon States to “ensure the best interest of the child and the role of the family as
the fundamental group of society concerned with the protection and well-being of children and adolescents”.

Conclusion 59 (Excom 1992) reaffirms and expands upon the need for particular attention to bee given to refugee
children, drawing special attention to the right of refugee children to education, protection from military recruitment
and irregular adoption.

Conclusion 47 (Excom meeting 1987) highlights the particular vulnerability of unaccompanied and disabled refugee
children and recommends regular assessment of the needs of refugee children.

The UNHCR Executive Committee (Excom) is the main policy making body of the UNHCR. The Excom is made up of
representatives from all States Parties and meets every year in Geneva. Decisions taken during Excom meetings are not
binding but as far as children are concerned the following is important:

The UNHCR is entrusted with the unique responsibility of promoting and providing international protection to refugees.
The UNCHR looks at durable solutions to individual refugees’ situation (voluntary repatriation, local integration and
resettlement) and ensures that refugees enjoy and exercise their rights as provided in national policies and international
treaties and conventions.

The United Nations High Commissioner for Refugees (UNHCR)

Take special measures for female, gifted and disadvantaged children to ensure equal access to education for all
sectors of the community”

Education: “ States Parties to the present Charter shall take appropriate measures with a view to achieving full realisation
of the right and shall in particular:

-

Protection against harmful social and cultural practices: “ States Parties must take appropriate measures to eliminate
harmful social and cultural practices affecting the welfare, dignity, normal growth and development of the child in
particular

Kutlwanong Democracy Centre
357 Visagie Street, Pretoria

Office on the Right of the Child
in the Presidency - ORC
Tel: 011 880 1182

Tel: 012 320 2943 / Fax: 012 320 2949

Tel: 012 300 5504

Soul City
www.streetkids.org

www.ppasa.org.za

Tel: 011 643 5852

UNHCR

www.unicef.org

www.soulcity.org.za

Tel: 012 354 8000

Wilfrey & Jules Kramer, Law School Building

www.volunteerchildnetwork.org.za

www.unhcr.org

1 Stanley Road, Middle Campus, Rondebosch

Empire Road , Braamfontein

Boundary Road, Parktown

Tel: 021 650 3551

Tel: 011 717 8552

Tel: 011 484 8300 / Fax: 011 642 8494
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Basic Conditions for a Person to be a Refugee:
The 1951 Convention and the 1967 Protocol Definitions:
Outside his/her country of origin or nationality
Have a well-founded fear of persecution
Fear based on one of the five: race, religion, nationality, social group, political opinion
Unable or unwilling to avail to the protection of that country or return there
The 1969 OAU Convention Definition:
Conditions of the 1951 UN Convention, plus
Owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part
or the whole of the country of origin or nationality.
Human Rights and Refugees
Human Rights apply to all
Notion of Persecution
No-derogable Rights

International Laws on Refugee Children
International Conventions, Treaties and Policies play an important role in the development and protection of human and
children’s rights. States signatories to the international treaties are required to bring their domestic legislation, policies and
programmes in line with the ratified international laws that set up standards.
The most essential international laws relating to refugee children are:
1989 UNCRC: appropriate protection and humanitarian assistance to a child who is seeking asylum
African Charter on the Rights and Welfare of the Child: Art 5: Every child has an inherent right to life and that this
right shall be protected by law.
The 1989 UN Convention on the Right of the Child (CRC)
This piece of international legislation is the most significant and comprehensible in dealing with the rights and protection
of all children including refugee children.
Entering into force on 2 September 1990, the CRC received almost a universal ratification; South Africa acceded to the
CRC in 1995.
The CRC sets standards on almost all aspects of a child’s life in three ways:
In all actions concerning children every State must take full account on the best interest of the child in matters affecting
the child (Article 3).
States have to protect all children, without exception, from any form of discrimination (Article 2).
Children must participate in matters affecting their well-being (Article 12).
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Article 20 addresses the child’s right to special protection when deprived of his/her family environment (alternative
family care such as fostering or adoption).

Article 10 provides for the family reunification and child-parent relationship and

Article 7 of the CRC addresses the child’s right to be cared for by his/her parents,

On refugee children:
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International Policies on Refugees and Refugee Children

An introduction to the international protection of refugees

Before exploring the rights and responsibilities of refugee children, it is imperative to understand the term “refugee” and
the historical development of the notion to date. This understanding is essential and assists those dealing with refugee
children to have a correct background when advocating for their causes, and defining their rights.
The 1951 Convention Relating to the Status of Refugees

This Convention has its root in the early days of the International Refugee Organisation (IRO) and the United Nations High
Commisssioner for Refugees (UNHCR). It was developed between 1947 and 1950 to examine the legal status of persons
who do not enjoy the protection of any government. The Convention gives a general definition of the term “refugee”. It
provides the principle of “non-refoulement” (Article 33): this means that no person may be returned to a territory where
he/she may be exposed to persecution.
The limitations of the convention are:
Dateline: event that happened before 1 January 1951
Geographic limitation: Europe
The 1967 Protocol Relating to the Status of Refugees:

The 1967 Protocol amended the limitations of the 1951 Convention regarding dateline and geographical limitations to
include new groups of refugees from around the globe (Africa for example). The protocol provides a “Universal Character
of the term refugee”.

The 1969 OAU Convention Governing the Specific Aspects of Refugee Problem in Africa:

The 1969 OAU Convention expanded the definition of refugee by including important provisions relating to asylum,
voluntary repatriation and prohibition of subversive activities by refugees. It is the regional complement in Africa to the
1951 UN Convention Relating to the Status of Refugees.

Who is a Refugee?
The 1951 UN Convention Definition:

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his origin
or nationality and is unable or owing to such fear, is unwilling to avail himself to avail himself of the protection of that
country or, not having a nationality and being outside that country of his origin or her former habitual residence is unable
or, owing to such fear, unwilling to return to it ”.
The 1967 Protocol Definition:

“Every person, who owing to well-founded fear of being persecuted for reason of race, religion, nationality, membership
of a particular social group or political opinion, is outside the country of his origin or nationality and is unable or owing to
such fear, is unwilling to avail himself to avail himself of the protection of that country, or, not having a nationality and
being outside that country of his origin or her former habitual residence is unable or, owing to such fear, unwilling to return
to it”
The 1969 OAU Convention Definition:

a) “Every person, who owing to well-founded fear of being persecuted for reason of race, religion, nationality, membership
of a particular social group or political opinion, is outside the country of his origin or nationality and is unable or owing
to such fear, is unwilling to avail himself to avail himself of the protection of that country, or, not having a nationality and
being outside that country of his origin or her former habitual residence is unable or, owing to such fear, unwilling to return
to it ”
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b) “Owing to external aggression, occupation, foreign domination or events seriously disrupting public order
in either a part of the whole of his or her country of origin or nationality, is compelled to leave his or her place
of habitual residence in order to seek refuge in another place outside his country of origin or nationality”.
c) “Is dependent of a person contemplated in paragraph a) or b)”
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Paulin MBECKE: RCP Deputy Chairperson

15 August 2005

Let’s read and keep this handbook as a reference point on refugee children’s rights and use it to
make a difference in refugee children’s lives.

This handbook serves to create awareness among children, parents, educators, human rights
activists, NGO workers, government policy makers and other interesting parties regarding the
rights of the refugees and refugee children in South Africa.

The Refugee Children’s Project (RCP) had developed a handbook targeted at child rights activists
and other service providers. The handbook provides a summary of the most essential, legal national
and international instruments and a scenario on the rights of refugee children with a practical
example of the Gauteng province. It also provides important contacts in dealing with refugees
in general and refugee children’s rights in particular. This publication is part of RCP’s participation
in the celebration of the World Refugee Day 2005.

It is therefore important for all people and organisations dealing with refugees and refugee children
to know their rights for a strong advocacy and service provision.

Conflicts in Africa and other parts of the world have pushed many people especially women and
children to seek for asylum beyond their borders. Consequently, most asylum seekers opt for
countries characterised by political stability, adherence to good governance practices and respect
of human rights.

In addition, the South Africa legislation recognises refugee children and the fact that they are a
special group that requires special treatment.

In South Africa, the government protects these rights by ratifying conventions related to the
children’s rights. To date, the South African government has ratified the Convention on the Rights
of the Child. This ratification presents a significant milestone because it places children’s issues
on government’s agenda. South Africa’s commitment to protecting children’s rights is enshrined
in Chapter 2 (Bill of Rights) of the South African Constitution. Section 28 of the Bill of Rights
deals specifically with children’s rights and states that: “Every child has the right… to basic nutrition,
shelter, basic health care services and social services”.

Children are the most vulnerable members of the society. Their well being and the protection
of their rights are powerful measures of society’s success. These rights have to be protected at
all costs.

Foreword
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